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GiC) w i l l  Rot question a contractil?r; ;ir;Zncl''s 
deterzinstion to s c c u r c  services t?ir:>a9?1 
conpet i t ive  bidc?,ing p r o c d ~ ~ r c s  rather than  
throt2qh the procedures dr?scribed in the 
%rooks Act for th2 selection of a:-ci:itec-. 
t i i ra l  CT engineering E i m s  u n l e s s  tiLe pro- 
tester dzr..2,ilstrcitcs thIt the age:lcy i u t e n d e d  
t o  circurrx7ent the Act. 

We deny the protest. 

The solicitation requirt:; the ccntractor tn per f ax i  
t h e  fo1lot;irig f i v e  tasks w i t ? ,  r,-spect to the hez t i t i q ,  
ventilating ar:d air c o n d i t i o n i A l q  cq;cruip:ncnt (!iVXC 1 : 

1. Pcrforn a limited p'.:;.sical inventory of 
equipxent on floors 5 and  G and s t a t i s -  
t i c a l l y  project T r c m  thgse resc1t.s t?;c 
situation on the rerzif .nlRq six floors, 
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2. 

3. 

4. 

5. 

I d e n t i f y  e q u i p m e n t  components  and  
d e t e r m i n e  which  of them may nccd 
r e p l a c e m e n t  I 

D z t c r m i n e  s e r v i c e  l i v e s  f o r  these 
cornponen ts t h a t  rnay r:ecd replacement, 

Develop d e t a i l e d  cos t  e s t ina t e s  for 
components  t h a t  may need  t o  be r e p l a c e d ,  
and 

Determine a n n u a l  cost  estimates b a s e d  on 
t h e  most l i k e l y  r e p l a c e m e n t s  over  a 
10 -yea r  period. 

The s o l i c i t a t i o n  c o n t a i n s  a n  o p t i o n a l  r e q u i r e m e n t  to 
i d e n t i f y  d e f e c t s  i n  t h e  H'JkZ syste:n and to a n a l y z e  t h e  
defects "by e n g i n e e r i n g  computa5 ion  and /o r  p r o f e s s i o n a l  
j u d g n e n t .  L a s t ,  t h e  s o l i c i t a t i o n  se ts  for t h e  optional 
r e q u i r e m e n t s  t o  ge r fo r rn  steps (1) t o  ( 5 )  w i t h  r e s p e c t  
t o  p l u r h i n g ,  e l e c t r i c a l  and  e l e v a t o r  e q u i p x e n t .  

of work r e i r u i r e d  l i t t l e  mare t h a n  gA.uging t h e  scope 3Lc 
repairs e s t i m a t i f i c j  costs ,  t a s k s  which  i n  h i s  v iew are  
n o r n a l i y  Zone by flrzs other t h a n  cnqineeril-13 f i m s .  
T h s r e f o r e ,  Conzcrcc cmployi?d s t a n d a r d  competitive pro- 
c e d u r e s  t o  secure t h e  services .  

t h e  D i s t r i c t  of Z o l u x b i a  Code t o  be  performed by a n  e n g i -  
neer .  I n  p a r t i c u l a r ,  C&C c o n t e n d s  t h a t  references t o  
" s t a t i s t i c a i  p m j e c t i o n "  i n  t ask  (1) zr,d to  " e n s i n e e r i n g  
c o m p u t a t i o n "  and " p r o f e s s i o n a l  j ' ~ . d g m e n t "  i n  t h e  op t iona l  
requirement r e l a t i n g  t o  W A C  d e f e c t s  i n d i c a t e  t h a t  a n  
e n g i n e e r  m u s t  perforin t h e  c o n t r a c t .  CEC a l s o  asser t s  t h a t  
p r o f e s s i o n a l  c n g i n s c r i n y  j u d g n e n t  is r equ i r ed  to i d e n t i f y  
t h e  u s e f u l  l i f e  a ~ d  r e p l a c z i n e n t  costs  of components .  In 

, sum, CEC b e l i e v e s  t h a t  t h e  ager-icy e i t h e r  is  n o t  s u f f i -  
c i e n t l y  a s t u t e  t o  r e c o g n i z e  SJI c n g i n e 2 r i n g  r e y u i r e n e n t  or 
is i n t e n t i o n a l l y  c i r c u m v e n t i n g  the Brooks A c t .  r 

CEC h a s  riot presented f a c t s  or a r g u m e n t a t i o n  w h i c h  
d e m o n s t r a t e s  t h a t  Coinmerce's c o n c l u s i o n - - t h a t  t h e  m j o r i t y  
of t h e  tasks,  i n c l u d i n g  the assessnent of t h e  r e m i n i n g  

The c 3 n t r a c t i n g  o f f i c e r  dc ter r . i Ined  t h a t  th.: s t a t e n k n t  

CEC a r g u e s  t h a t  t h e  tasks i n v o l v e d  a re  r e q u i r e d  by 

J 
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u s e f u l  life of cc?I;tL;=::ents, t h c  d e t e r n i n G t i o n  of rc?lace- 
R i c t I t  costs, and the  perfornancc of " s t a t i s t i c a l  pro jec- 
t i o n s "  to determine tlie s t a t u s  of Eioo1-S r.ot i n v c c t q r i e d ,  
are not u n ' i q u z l y  reqcired to be perfor r?d  by eng inee r s - -  
is u n r e a s o n a S l c .  :-;orcover, a l t? ;ough ' i:k2 opt icx  r e q u i r e -  
m > n t  t o  app3.y " e n q L n c e r i n g  conL3:itations" and "professional 
j t idqment"  %o defects a r g u a b l y  c o r l s t i t u t c s  an A-1; s e r v i c e  
as cEC asserts, i.t docs n o t  fo l lov  that Erooks iict pro- 
cedures had t o  be u s e d  i n  t?.ii.s procure;:;c;it. 

T h e  Dr03ks Act c?ues n o t  r c q u i r e  t h a t  cont racks  be 
avi..rdcd to A-:: f ir;:s merely b 2 c o u s e  a r c h i t e c t s  ar enqi- 
n 2 e r s  nicjht d.3 part o f  the coi l t ract  work. 
of Soil 2nd F n u n d a t i o n  ~ n z i n e e r s - - ~ . e c o c s i d e r a t i o n ,  61 
camp. ~ c n .  3 7 7  ( 1 9 3 2 ) ,  82-1 C P ~ )  424.  ~ a t h c l r ,  %ne kct's 
procedures, a n d  t he  r e s t r i c t i o n  t o  A-E firms att:ac?i?Z to 
t h e m ,  apply t o  the p r o c u r e n e n t  of services which u n i q u e l y  
or to a s u S a t a n t i a 1  c:: don inan t  extent require przar inance  
by a p r o f e s s i o n a l l y  l i c e n s e d  a:?d qualified A-E firj:. 

N i n 3 eman I7 5 in e c r i 11 c; - - r e cc n s 5.  d z :r (1: t. ic n 
1 3 7 7 ,  7 7 - 1  CPfi  171. 3f necessity, the d e t e r m i n a t i o n  
concerninq the a p I > l i c a b i l i t y  of t k e  A c t  to a p a r t i c u l a r  
p r o c u r e m e n t  i s  t h e  responsibility of t h e  c o n t r a c t i u g  
agcncy, not mir Office, becaus:,? it coiiccr:?s the n a t u r e  and 

- _ _  See A s s D c i a t i o n  
- - - - __--___ --- --- -I_---- -- - 

E - 18 4 7 7 0 I T.1 s r ch 9,  
----_+ _-_-_ - __-_-- --_ _--- 

. ... t h e  szope o f  the w c r k  t 3  be cior ie  snti  the ;"eeds 05 t?:e 
. contract incj  aqr?ricy. \!e have ,  t h e r e  Eore, recogniz.2d the 

broad d iscrc t - ion  cn t!:~ p a r t  of khe aqency t o  rnc..:rrc L?iese 
2 e t s r m i n a t i o n s  ctcd L:C ; w i l l  nat i  : l i s t o r - n  ::>,e2 u ? l e z s  "L? 
aqcxcy's cnnclusLcns are shoy:;n t o  b;-: s 3  unressog;ll:.le a s  to 
demonstrate a n  intent eicher  to circunve:>.t the ;tct or t o  
a x p l o y  t h e  noncni?.pcti',ive procedGres encnciated by t he  A c t  
to secure services t h a t  should properly be so l ic i ted  by 
c o n p e t i t i v e  neans. Association -- -- of Soil. ail6 --_I- F o u n d c l t i o n  
E n q i n e e r s ,  -- 62 Comp. Gen. 297 (1983), 8 3 - 1  CPD 3 6 2 .  

or! t h i s  issuel it nzts n o k  est;iIilished th?t t2c d e t e r n i n a - -  
t i o n  t o  procure the services c c m p c " t i t i v e 1 y  was so 
unreasonah1.e a s  t o  warrant a corcl.usion t h a t  C o i ~ ~ u r c e  
in tended t o  c i r c u n v c n t  t he  Brool:s Act. 

A l t h o I i y h  CEC disagrees with Com:nc:rce ' s concl i i - s ions ,  

Therefore, we deny the p r o t e s t .  
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